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V.: Municipal Corporations--Liability for Torts: Governmental Functio
WEST VIRGINIA LAW QUARTERLY

MINES AND

MINERALS-RIGHT OF LESSEE UNDER AN

OIL AND GAS

PumPs.-In
a bill to restrain the use of gas compressers and pumps on gas
wells in such a way as to increase the flow of gas beyond the
natural flow it was contended that there was an implied term of the
lease'that the lessee should not use improved methods of producing
gas which were not in use when the lease was executed if the result
would be to reduce the royalties the lessor would otherwise receive
from the lease. It was alleged the royalties would be reduced
because fewer wells would be required and because the life of the
wells would be shortened. Held, the injunction should not be
granted. Bassell v. West Virginia Central Gas Co., 103 S. E.
116 (W. Va. 1920).
For a discussion of this case, see NOTES, p. 74.

LEASE TO RETAIN THE USE OF GAS COMPRESSERS AND

MUNICIPAL CORPORATIONS-LIABILITY FOR TORTS: GOvERN iENTAL FUNCTION-MAINTENANCE

OF HIGHWAYS:

WHAT CONSTI'UTES

' -

- A statute made liable incorporated
OF REPA.
cities and towns for injuries caused by their streets being out of
repair. (CODE W. VA. c. 43 § 56a XLIX). The plaintiff sought to
recover from the defendant city for personal injuries sustained
by falling on a raised place in a sidewalk caused by the root of
a tree. This raised place had been made slippery by snow and
ice and children coasting there. Held, Recovery denied. Holsberry et al v. City of Elkins, 103 S. E. 271 (W. Va. 1920).
The question in the principal case is whether the walk was out
of repair within the meaning of the West Virginia statute. This
statute has been interpreted to render municipalities liable for
injuries sustained by defects in public streets or sidewalks. Chapman, v. Town of Milton, 31 W. Va. 384, 7 S. E. 22; Biggg v.
Huntington, 32 W. Va. 55, 9 S. E. 51; Boyland v. City of Parkersburg, 78 W. Va. 749, 90 S. E. 347. The word "defect," as
used with reference to a street, has been held to mean a lack of
reasonable safety, or failure to be in a reasonably safe condition
for the purpose for which it was intended. Peake v.
City of Superior, 106 Wis. 403, 82 N. W,., 306; Blivens v.
City of Sioux City, 85 Iowa 346, 52 N. W. 246. Under similar
statutes courts have allowed recoveries for injuries sustained by
falling on ice accumulated on sidewalks. Street et ux. v. InlabiBEING "OUT
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tants of Holyoke, 105 Mass. 82; Corbett v. City of Troy, 53 Hun.
228, 6 N. Y. Supp. 381. They have also held that a ridge or
ball of ice on a sidewalk is an actionable defect. Abbott v. City
of Sp)ingfield, 210 S. W. 443 (Mo.). In a New York case where
the plaintiff fell on a raised place in a sidewalk, which was caus)ed by the root of a tree, and which was covered with ice, the
court allowed a recovery. Conklin v. City of Elmira, 11 App.
Div. 402, 42 N. Y. Supp. 518. If the proper construction of the
West Virginia statute is to render defects in sidewalks, it is difficult to see why the walk in question was not "out of repair" with-X
T. V.
in the meaning of that statute.

PL&DING--TrmE WITHIN WHICH MAY BE Fnm-Rurms oF
L1nm!NG TimE.-A defendant, who had already pleaded the
general issue, at a subsequent term of court tendered a special plea
and a notice of set-offs, less than five days before the case for trial
on the docket, but more than five days before the case was actually
called for trial. Because of a rule of court to the effect that "no
pleadings, notices or counterclaims shall be filed in court, in any
case, later than the fifth day before the day in which the case is set
for trial on the docket, except pleas of the 'general issue' and
," the trial court refused to permit
'general replication' .
such plea and notice to be filed. Held, The rule of court is valid
and the trial court's interpretation of it correct. Teter v. George,
103 S. E. 275 (W. Va. 1920.)
For a discussion of this ease, see NOTES, p. 77.
COURT

PUBLIC

SERVICE

CORPORATIONS-EXCUSES

FOR NOT

SERVING--

OPMATIoN AT A Loss CANNOT BE REQUIRED.-A lumber company
owned a railway which was operated primarily as a logging road,
but which did some business for third persons as a common
carrier. When the lumber company had cut all of its timber, it
discontinued operation of the railroad, which could no longer be
operated except at a loss. The lumber company, however, was
making a profit on its entire business. Held, The lumber company
cannot be compelled to operate its railroad at a loss. BrooksScanlon Co. v. Railroad Commission of Louisiana,40 Sup. Ct. Rep.
183 (1920).
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